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SUPPLEMENTAL TESTIMONY OF RISHI MIRCHANDANI

(On behalf of Amazon.com Services LLC)

1. My name is Rishi Mirchandani, and I am the Head of Content Licensing and
Strategy for the digital-music business of Amazon.com Services LLC (together with its affiliated
entities, “Amazon”).

2. I am responsible for developing and executing Amazon’s content acquisition
strategy. This entails securing the necessary sound recording, music publishing, and other
content rights to operate our various digital music services. In addition, I oversee our Strategy
team, which drives various strategic initiatives, and our Royalties and Reporting team, which is
responsible for developing the systems and software to calculate, process and report royalties to
our content partners and third parties. I have been in this position for over eight years.

3. Prior to joining Amazon, I accumulated more than a decade of experience in the
music industry. Most recently, I was VP, Operations at Turntable.fm, an online social music
service that enabled users to listen to and discuss music in chat rooms, and I was responsible for
all business operations, including content licensing. Before that I worked in finance and

operating roles at a number of record labels. From 2006 to 2011, I was the VP, Marketing &
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Operations of the RCA/Jive Label Group at Sony Music Entertainment, where I was responsible
for the management of the label’s marketing and promotion budget. From 2004 to 2006, I was
the GM/CFO at Ultra Records, an independent record label. From 2003 to 2004, I was the
Director of Strategy and Finance at Giant Step, a record label and music marketing company.
Before joining Giant Step, I worked in private equity for JP Morgan Partners and in investment
banking for Credit Suisse First Boston. I obtained a Bachelors of Arts degree in Economics from
the University of Pennsylvania, and I have an MBA from Harvard Business School.

4. I have negotiated hundreds of licensing agreements with rightsholders and
understand the layers of complexity and risk, and the many challenges, associated with building
innovative digital music services. I have also been involved in the marketing and promotion of
hundreds of album releases, and I have experienced the impact that new distribution models have
had on the creative process.

5. I previously submitted written testimony during the direct and rebuttal phases of
this proceeding.! 1 also testified live during the hearing on March 15-16, 2017.

6. I am submitting this supplemental testimony to provide facts related to two issues:
(1) the practical importance of placing a per-subscriber cap on the amount of a music service’s
Total Cost of Content (“TCC”) that can be used to calculate mechanical royalties for portable
subscription offerings; and (2) the incorrect hypothesis, advanced by Professor Richard Watt, an
expert for the National Music Publishers’ Association (“NMPA”) and the Nashville Songwriters

Association International (“NSAI”) (together, the “Rights Owners”), that record labels would

! See Trial Ex. 1 (Mirchandani WDT); Trial Ex. 111 (Mirchandani WRT).
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respond to an increase in the mechanical rate by decreasing the amounts they demand from
interactive streaming services in sound recording royalties (the “see-saw” theory).

7. My testimony below is based on my personal knowledge, on information made
available to me in the course of performing my duties at Amazon, on my work experience in the
music industry, and on my review of the document attached as an exhibit to this written
testimony. To the extent that the facts and matters set out below are within my knowledge, they
are true. To the extent I have relied upon the information provided by others, it is true to the best
of my knowledge, information, and belief.

I THE PER-SUBSCRIBER CAP ON TCC HAS AN IMPORTANT PRACTICAL
ROLE IN PREVENTING RUNAWAY RATES

8. The Majority’s initial ruling in Phonorecords 111, 84 Fed. Reg. 1918 (Feb. 5,
2019) changed both the rates and rate structure for portable subscription offerings, such as
Amazon Music Unlimited (“Unlimited” or “AMU”). Under the prior rate structure, these rates
were calculated using the “greater of” either a percentage of the music service’s revenue or a
percentage of the music service’s TCC capped at $0.80 per subscriber. In its initial ruling in
Phonorecords 111, the Majority raised the applicable percentages for both the revenue and TCC
prongs, and removed the per-subscriber cap on the TCC prong.

0. During the 34-month period from January 2018 to October 2020, when these rates

werecicctvc.
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10. Applying the rate and rate structure set out in the Majority’s initial ruling in
Phonorecords 111 for the 34-month period from January 2018 to October 2020, Amazon’s
finance team has calculated that Amazon’s mechanical royalties for Unlimited -
I
amount includes royalties Amazon would pay for individual, family, and student plans, but does
not include royalties Amazon would pay for Single Device plans.?

11.  Amazon’s finance team has calculated that if a per-subscriber cap on TCC applied
of $0.80 for individual accounts, 1.5 times that amount for family plans, and 0.5 times that
amount for student plans, Amazon’s mechanical royalties for this 34-month period would be
R

12.  Amazon’s experience demonstrates the practical importance of the per-subscriber
cap on TCC in ensuring that services are not subject to runaway rates due to the market power of
record labels. Such runaway rates are inconsistent with the objectives of the Section 115 rate.*

I1. THE SEE-SAW THEORY IS INCONSISTENT WITH AMAZON’S
EXPERIENCE NEGOTIATING WITH RECORD LABELS

13. During earlier stages of this proceeding, Professor Watt, an expert for the Rights
Owners, acknowledged that the rates services pay record labels for sound recording rights are

“very high,” but theorized that, if the statutory rate for mechanical royalties were to increase,

2 Exhibit A shows these calculations.
3 See Exhibit A.
4 See 17 U.S.C. § 801(b)(1): 17 U.S.C. § 115(c)(3)(D) (2017).
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“the negotiated fee for sound recordings would decrease almost dollar for dollar.”” Professor
Watt’s “see-saw” hypothesis is inconsistent with my experience negotiating with record labels
regarding sound recording royalties.

14. _ Amazon negotiated agreements with the three major
record labels — Warner Music, Inc. (“Warner”), Universal Music LLC (“Universal”), and Sony
Music Entertainment (“Sony”) (collectively, the “Majors”) — for sound recording rights for its
music streaming services. During those negotiations, the Majors never suggested that they might
agree to decrease sound recording royalty rates in response to increasing mechanical royalties or
the outcome of Phonorecords III.

15. Amazon’s experience negotiating agreements with the Majors shows that the

Misors werevilln o [
16.  In order to launch Unlimited in 2016, Amazon had to enter into new agreements

with the Majors that would cover its new service.® The terms of these 2016 agreements reflected

that Unlimited was a new, unproven service. For example.,_

33/27/17 Tr. 3090:11-16 (Watt); Trial Ex. 3034 (Watt WRT) 923 & n.13; see also
3/27/17 Tr. 3090:23-3091:8 (Watt).

§ See Trial Ex. 162 . Trial Ex. 163 |||
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17.  When Amazon approached the Majors to negotiate new or amended agreements
_, Unlimited had already built up an impressive track record of
success. In the. years since its launch as a new service, Unlimited had acquired-
subscribers, and- of those subscribers had upgraded to Unlimited from Amazon Prime
Music (“Prime”). Amazon also continued to add active listeners to Prime during that same
period, growing from an average of - active monthly listeners to an average of .
- active monthly listeners.

18.  Before Amazon began negotiations with the Majors, it was publicly reported in

The New York Times that at least one other interactive streaming service was generally paying

52% of revenues to record labels for its $9.99-per-month service —_
I,
19. During presentations to the Maj 01'3_, Amazon asked

for rates and terms reflective of Unlimited’s growth and potential that would better position

" Trial Ex. 162,
Trial Ex. 164,

8 Trial Ex. 162,

: Trial Ex. 163,
: Trial Ex. 164,

% See Ben Sisario, 4 New Spotify Initiative Makes the Big Record Labels Nervous, N.Y.
Times (Sept. 6, 2018), https://www.nytimes.com/2018/09/06/business/media/spotify-music-
industry-record-labels.html (last visited Mar. 11, 2021) (reporting that Spotify “typically” paid
record labels “around 52%” of revenues).
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Amazon to compete with other interactive streaming services. Amazon competes with those
other services for the small portion of American consumers who are music aficionados and
willing to pay to stream music online.'°

20.  Negotiating these agreements with the Majors — which covered all of Amazon’s

music services, including Unlimited, Prime, and Amazon Music Free (“Free”) — took many
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10 A5 T explained in my prior testimony, the vast majority of American consumers have a
low willingness to pay for music and Amazon’s strategy for Unlimited has been to target the
small portion of all consumers who are music aficionados and more engaged music consumers.
See, e.g., Trial Ex. 1 (Mirchandani WDT) § 26; Trial Ex. 111 (Mirchandan1 WRT) q 14.
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25.  Amazon’s payments to the Majors have continued to increase under these
agreements as a result of the subscriber growth Amazon has achieved at all tiers of service. For

Amazon’s streaming services in the United States, Amazon’s annual payments to Warner

increased from $_ mn 2018 to $_ in 2020; Amazon’s annual payments to
Sony increased from - mn 2018 to - mn 2020; and Amazon’s annual
payments to Universal increased from - mn 2018 to - n 2020.
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Before the
UNITED STATES COPYRIGHT ROYALTY JUDGES
LIBRARY OF CONGRESS
Washington, D.C.

In the Matter of:

DETERMINATION OF RATES Docket No. 16-CRB-0003-PR (2018-2022)
AND TERMS FOR MAKING AND
DISTRIBUTING PHONORECORDS
(PHONORECORDS III)

DECLARATION OF RISHI MIRCHANDANI

I, Rishi Mirchandani, declare under penalty of perjury that the statements contained in my
Supplemental Testimony in the above-captioned proceeding are true and correct to the best of my

knowledge, information, and belief. Executed this 31% day of March,2021 in Seattle, Washington.

Rishi Mirchandani ——~



EXHIBIT A
[Restricted]
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Proof of Delivery

I hereby certify that on Monday, April 05, 2021, | provided a true and correct copy of the
Supplemental Testimony of Rishi Mirchandani to the following:

Nashville Songwriters Association International, represented by Benjamin K Semel, served
via ESERVICE at Bsemel@pryorcashman.com

Johnson, George, represented by George D Johnson, served via ESERVICE at
george@georgejohnson.com

Spotify USA Inc., represented by A. John P. Mancini, served via ESERVICE at
jmancini@mayerbrown.com

Apple Inc., represented by Dale M Cendali, served via ESERVICE at
dale.cendali@kirkland.com

National Music Publishers Association (NMPA) et al, represented by Benjamin Semel,
served via ESERVICE at Bsemel@pryorcashman.com

Google LLC, represented by David P Mattern, served via ESERVICE at
dmattern@kslaw.com

Pandora Media, LLC, represented by Benjamin E. Marks, served via ESERVICE at
benjamin.marks@weil.com

Signed: /s/ Scott Angstreich





